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Samuel F. Miller. 

One of the-greatest associate justice s of the 


United States Supreme Court, whom many 
lawvers have deemed the greatest of them all, 
was Samuel Miller. 


those rugged and strong men who, from hum 


Freeman Ile was one of 


ble beginnings, 


by force of their vigor both 
of body and mind, made their way to the 
foremost places of power and honor without 


the aid of any favors of fortune 


Samuel F. Miller was born April 5, 1816, in 
Richmond, Kentucky. His father came from 
Reading, Pennsylvania, and his mother be- 
longed to a family that came from North 
Carolina, The early years of the life of the 
future justice were spent upona farm. His 
opportunities for school were not great, but 
were well roved, and afterward, while 








employed in a drug store, he began the study 
ot 

] 
Cal 
fr 


ir 


ym which he was graduated when twenty- 
two years ofage. Ie married and entered upon 
the practice of medicine in Knox county, 
Kentucky. 
ice of his profession, but bis inclinations led 
him, neve 


+} 
rhe 


icless, to the study of law, which 
he pursued while still a physician. In 1847 


he was admitted to the bar. 


medicine, which he continued in the medi- 


department of Transylvania University, 


Success came to him in the prac- | 


The great qnestions that roused strong feel- 
ings among the people of Kentucky, as well 
as of other states, previous to the great Civil 
War, 
and convictions between Mr. Miller and most 


of the people of his state. 


caused a wide divergence of opinions 


On this account he 
found it more agreeable to seek a community 
in which he would be more in harmony with 
the people about him. He therefore moved, 
in 1850, to Keokuk, Iowa. Upon the repeal 
of the Missouri Compromise and the forma- 
tion of the Republican party he quickly came 
to the front as 


a leader. From that time he 


was always one of the most trusted and hon- 
ored leaders of his party. 

The legal practice of Mr. Miller was to a 
consi ieral 


le extent concerned with land titles, 
at the settled in Keokuk 
there was much uncertainty in respect to real- 


estate titles there, 


because he 


time 
Of his practice there the 
Attorney General, in speaking upon the reso- 
lutions which. were adopted in the Supreme 
Court room upon the occasion of his death, 
said: ‘President Lincoln found Mr. Miller 
in Iowa, as a few years ago the country had 
found Mr. Lincoln devoting his 


life to a somewhat obscure and unremuner- 


in Illinois, 
ative, though for the place and time success- 
ful, practice of the law.” He added: ‘*The 
finding of such a judge by the President was 
only less fortunate than the finding of sucha 
president by the country.” President Lincoln 
commissioned him as associate justice of the 
Supreme Court upon July 16, 1862 For 
more than twenty-eight years he sat upon the 
bench of the Supreme Court, and the resolu- 
tions just mentioned, which were presented 
| by Wm. M. Evarts, declared that ‘‘ the length 
lof years, falling not much short of a whole 
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generation, which the judicial 


Justice Miller has given to the administration 


of justice in the high functions and the wide | 


scope which belong to the great tribunal in 
which he sat, and the period of the service, 
concurring with the march of events in the 
life of the nation through the Civil War, and 
the difficult tasks of the restoration of order 
and unity in the working of our government 


and the re-establishment of the calm and prev- | 


alent maintenance of law throughout the land, 
place him in the front rank and in close asso 
ciation with the greatest judges that have 
shed luster upon court in its 
fame and permanent benefits upon the welfare 
of the people.” 


the 


on this occasion: 
country was in the throes of internecine con 
flict. When his eyes closed it was upon a 
happy, prosperous, and united people, living 
under the form of government devised by the 
fathers, the wisdom of whose fabric the event 
had vindicated. 
solution: The suspension of the habeas cor- 
pus; the jurisdiction of military tribunals; 
the closing‘of the ports of the insurrectionary 
states; the legislation to uphold the two main 
nerves, iron and gold, by which war moves in 
all her equipage, the restoration of the pre- 
dominance of the civil over the military 
authority; the reconstruction measures; the 
amendments to the Constitution, involving 
the consolidation of the Union with the pres- 
ervation of the ast and equal rights of the 
states—all these passed in} various phases 
under the jurisdiction of the court, and he 
dealt with them with the hand of a master.” 
He was deemed an especial authority upon 
questions relating to the public land laws; 
but it was on constitutional questions that he 


rose to his greatest height. He has been called 


the greatest judge on constitutional questions 
that has satin that court since Chief Justice 
Marshall, and, while it would be too much to 
suppose that all would agree to this super 
lative estimate, all would certainly agree that 
in this highest branch of law he is at least in 


the front rank of the great justices. Robust 
in physique, he was also robust in his style. 
His treatment of great questions was free from 


over refinement, and was simple, direct, and | 


vigorous. His opinions can hardly be read 


without an impression of the masterfulness of | 


the writer. 
was cordial, friendly, manly, and forceful. 
He was a man who won sincere and loyal 
friends. 


service of Mr. | 


historic | 


The chief justice said of him | 
‘‘When he took his seat the | 


Great problems crowded for | 


In his personal characteristics he | 


| 
A Striking Illustration. 


The absurdity and iniquity of a rule which 
makes an arbitrary front-foot assessment upon 
abutting property for a street improvement 
are perfectly illustrated by an assessment now 
standing against a lot in Rochester, New York. 
The lot is actually valued by the tax assessors 
at only $50, while the assessment against it 
for a street improvement is more than $6,000, 
The theory on which all assessments of this 
| kind must be made is that they represent the 
| special benefits received by the assessed prop- 
erty from the improvement. The arbitrary 
frontage rule has not even a pretense of justice 
|} except on the assumption that each abutting 
lot must necessarily be benefited to an amount 
| equal to its share of the total cost cf the work 
as apportioned by frontage. The assumption 
|is not only baseless, but demonstrably and 
concededly false, yet under the doctrine which 
|for the present is adopted by the Supreme 
Court of the United States in French v. Bar- 
ber Asphalt Paving Co., 181 U. 8. 324, 45 L. 
ed, 879, assessments made on this palpably 
| false assumption, and leading to such gro- 
| tesquely unjust results as the Rochester assess- 

ment, are held constitutional. 
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| Privilege of Bankrupt on Examination. 
- p 


A bankrupt’s refusal to incriminate him- 
self by answering questions asked on his ex- 
amination under § 7 of the bankrupt act has 

been sustained in several cases, the latest of 
| which is Re Henschel, by Wise as referee in 
| bankruptcy in the southern district of New 
York. The question seems to be entirely 
clear, The provision of the bankrupt act 
that no testimony given by the bankrupt shall 
be offered in evidence against him in any 
criminal proceeding is substantially the same 
as that contained in U. 8. Rev. Stat. § 850, 
vyhich was held by the Supreme Court of the 
United States in Counselman ¢. Hitchcock, 
142 U. S. 547, 35 L. ed. 1110, to be entirely 
insufficient to afford the protection that was 
necessary in order to prevent a violation of 
the constitutional provision that no person 
‘*shall be compelled in any criminal case to 
be a witness against himself.” The protec- 
tion given to the witness by the bankruptcy 
| statute is certainly no greater than that which 
was held insufficient in the Counselman Case, 
yet there have been one or two decisions 
which have sustained that provision of the 
| bankruptey act, and held that the bankrupt 


he was 
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ae could be compelled to give incriminating} The conflict with respect to most monopo- 
evidence. The chief decision to this effect is| lies is between the constitutional guaranty 
that ef Mackel vr. Rochester, 42 C. C. A. 427, | of equal privileges and immunities or other 
ich 102 Fed. 314, which was decided by the cir-| guaranties of equality, on the one hand and 
pon cuit court of appeals in the ninth circuit. |the police power of the legislature on the 
lent The court in that case relied upon Brown 2, |} Other. The recent case of State v. Santee, 
how Walker, 161 U. S. 591, 40 L. ed. 819. In| 111 Iowa,1,53L.R.A. 763,condemned a statute 
ork, that case the Supreme Court held that under | giving the right to use low-test petroleum 
we the act of Congress of February 11, 1893, a| products for illuminating purposes only in 
st it witness could be compelled to testify notwith- | lamps of a certain maker, thus granting a vir- 
000. standing his claim that his answer would|tual monopoly. The court deemed this 
this incriminate himself. The provision of that| statute to be in violation of the constitutional 
the act, however, went much farther for the pro- prohibition against granting to any citizen 
rop- tection of the witness than does the provision | privileges or immunities which should not be- 
ray of the bankruptey law. It provided that the|long to all citizens equally upon the same 
tice witness should not ‘*be prosecuted or sub-| terms. The police power was invoked in aid 
ting jected to any penalty or forfeiture” on ac-|of the statute, but without success, The 
yunt count of his evidence. The court held that | court did not deny the power of the legislature 
vork this afforded him absolute immunity, and|to require the use of lamps made upon some 
tion therefore precluded him from invoking the | specified principle, but did not so interpret 
and constitutional privilege of refusing to answer. | this statute. In the Slaughterhouse Cases, 
hich It seems to have been overlooked by the court | 16 Wall. 26, 21 L. ed. 394, a grant of exclu- 
— in the case of Mackel v. Rochester that this} sive privileges to a slaughterhouse company 
Bar. statute upheld in the case of Brown . Walker | was held to be within the police power. The 
5 L. was enacted for the express purpose of sup-| dissenting justices did not deny that a mo- 
ably, plying defects in the statute which was con-} nopoly might be granted if it were necessary 
-S demned in the Counselman Case and which | for the purposes of the police power, but were 
esa was substantially identical with the provision | unwilling to sustain the monopoly in question 
of the bankrupt act. It can hardly be doubt-| because its creation did not seem to them 
ed, therefore, that this section of the bank | necessary to the accomplishment of any pur- 
ion. rupt act is unconstitutional, and that before a} pose within the domain of the police power. It 
bankrupt can be compelled to incriminate|is obvious that, since the necessities of the 
him- himself on an examination under § 7 the public welfare with respect to any particular 
3 CX- protection afforded Lim must be enlarged by | subject must be determined with respect to 
has an amendment of the law. | the facts of that particular case, the question 
st of —_-—- <<. ~=~— of a monopoly in that matter is a matter to be 
e in Constitutionality of Monopoly. determined as a distinct and separate question. 
New on errr [ lies The main question involved in each case of 
irely Sad Se re eee 5 | this kind is the question of the police power. 
, in the Federal Constitution or in most of the i : 
act ste egnatitetions Wat toncnciies coving | If a monopoly in any matter is necessary and 
shall ity ere E i a __~ | reasonably adapted to the accomplishment of a 
: any natural right are clearly contrary to some aa : ; 
any £ the ened constitutions acovisions. Cas. legitimate police purpose, then it cannot be 
— a? . ana v ' . | deemed to be in violation of the general con- 
; 850, ee ee stitutional guaranties, such as those of equal 
f the ly provided for in the Federal Constitution |*". aa re inte Oemaless 1 
by giving Congress power to enact patent and | privileges and immunities. 
cock, y BIVIDE S I P - 
aeady copyright laws. It is possible that such laws 
; ean might bave been: deemed repugnant to some Railroad Combinations, 
on ot of the constitutional guaranties if they had ies 
arate not been expressly authorized by the Consti-| The right of a state legislature to prevent 
saint Sip tution itself. In that case the courts would | the consolidation of parallel and competing 
otec- have been compelled to struggle with the| lines of railway is established by decisions of 
iptey question of the natural rights of authors and|the Supreme Court of the United States in 
which inventors in their own mental creations} Pearsall 0. Great Northern R. Co. 161 U. 8. 
Case as against the freedom of other people to| 646, 40 L. ed. 838, and Louisville & N. R. Co. 
idiaaad copy or duplicate any book or other article | o. Kentucky, 161 U. S. 677, 40 L. ed. 849. The 
f the which they may see so long as they use| contention that such a prohibition amounts to 


krupt 


their own materials. 


an interference with the power of Congress to 
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220 CASE AND 





regulate commerce is rejected by that court. 
But a question of great interest and far-reach- 
ing importance has arisen in respect to the 
legality of the attempt to acquire the control 
of the Northern Pacific and Great Northern 
Railways by a third corporation which is said | 
to have been incorporated in New Jersey un- | 
der the name of the Northern Securities Com- | 
pany, with acharter providing for $400,000,000 | 
capital. It is obvious that the purchase of a 
majority of the stock in each of the competi- | 
tive companies might give as absolute unity 


| 


to the management, and as completely obliter- | 
ate competition between them as if the two 
railway companies were consolidated in the 
strict sense. That this result is in violation 
of the prohibitions which some of the states 
have made on this subject is the contention 
made by the governors of those states, who are 


contesting the legality of this indirect method 


of combination. The power of a foreign 





corporation to buy shares of a domestic cor- 
poration for the purpose of controlling and 
managing the business was denied in Buckeye | 
Marble & Freestone Co. ¢. Harvey (Tenn.) 18 
L. R. A. 252, and, as the note to the case shows, 
the doctrine in many of the states of this coun- 
try is to similar effect, though the decisions 
are not all in accord upon this question. It 
seems entirely within the power of the state 
legislature to prohibit any foreign corporation 
from holding stock in a domestic corporation, 
but the more serious question is whether such 
a prohibition is implied,even with respect to the 
purchase of a controlling interest of two com- 
peting lines, where the language is in general 
terms merely prohibiting a consolidation. The 


contention that a lease of one railroad by a | 
competing road constituted such a consolida- 
tion was denied in State er re?, Nolan v¢. Mon 
tana R. Co. (Mont.) 45 L. R. A. 271. The 
appointment of a common governing commit 


tee to fix rates was, on the other hand, held | 
unlawful in Gulf, C. & 8. F. R. Co. rc. State, 
72 Tex. 404, 1 L. R. A. 849. The scope and 
extent of the prohibition against consolidation 
is, however, by no means fully defined by the 
decisions yet rendered. 


9 


Less of Judgment Lien by Attempt to} 
Renew It. 


A peculiar case holding that the lien of a 
judgment is completely lost by obtaining a} 
judgment of fiat in a scire facias thereon, even 
as against a grantee of the judgment debtor, 





who is not bound by the new judgment be- | Maryland case is obviously technical and strict. 


|bankruptey act, and held that the bankrupt 


COMMENT. 





cause of the failure to make him a party to the 
scire facias, is Wright 7. Ryland, 92 Md. 645, 
53 L. R. A. 702. The result is that the cred- 
itor, by attempting to get a better judgment, 
destroyed the lien which he already had with- 
out getting a new one. This decision is based 
on the general doctrine that the judgment of 
fiat is a new judgment which supersedes the 
old one. It would seem more just to hold that 
the lien of the original judgment continued as 
against a party against whem a new judgment 


| had not been taken. There is but little au- 
| thority upon this question, and even that is in 


conflict. The destruction of the original lien 
is generally deemed to be effected by the doc- 
trine of merger, but there is a class of cases 
which hold that one judgment cannot extin- 
guish another of equal nature and degree. As 
against the Maryland case, it may be said that 
the case of Stockwell 7. Walker, 3 Tad. 215, 
held that a revival of a judgment against the 


judgment debtor in proceedings instituted 
j against him alone did not extinguish the first 


judgment or release a replevin bail upon that 


; judgment. It may be that the difference in 


the practice in these states might have some 


| bearing upon the difference in the result 


reached, as in Indiana the scire facias judg- 
ment might be deemed but an award of execu- 
tion, while in Maryland it is a new judgment, 
But there are also two Pennsylvania cases in 
which the original judgment is held to be still 
operative notwithstanding a revival on scire 
facias. In Fursht c. Overdeer, 3 Watts & S. 


| 470, the court said that a judgment on scire 


facias ‘‘ is not considered as operating to merge 


; and extinguish the original judgment to all in- 


- Theland bound 
by the original judgment continues so bound, 
notwithstanding a further lien may be acquired 


tents and purposes. 


by the new judgment.” Again, in Little o. 
Smyser, 10 Pa. 381, where there was an attempt 


to revive a judgment which was itself a revival 
judgment, the court said that, as the original 
judgment still subsists for the purposes of the 


| lien, notwithstanding a further lien may be 
jacquired by the new judgment, the same is 


true of every intermediate judgment of revival. 
Again, in Lyon v. Cleveland, 170 Pa. 611, 30 
L. R. A. 400, where the judgment was revived 
without legal notice to a purchaser from the 
judgment debtor, the court recognized the 
fact that the latter would remain bound by 
the original judgment for the same time that 
the lien would have existed as to him if there 
had been no revival. The rule adopted in the 


tec | 
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It does not appear that there are any equities | yers there locked as a matter of course to the 
or rights on the part of the person who has} East for legal publications, he had seen, and 
purchased the land that are prejudiced by al- been largely responsible for, a development 
lowing the lien of the original judgment to|of that business until his house was among 
eg continue as if no attempt at revival had been | the first in the United States, and its publi- 
_— made. The destruction of the lien relieves | cations as well known on the Atlantic coast 
ones him of a legal burden merely because of a) as they are in California. 

on mistake or inadvertence on the part of the| Mr. HasBrouck’s friendships were genial 
judgment creditor which did not in any way | and delightful; his domestic life was beautiful. 
prejudice him. The Indiana and Pennsy]l- | In the words of one who knew him best, ‘He 
‘vania cases seem clearly just, and are believed | won the love of his fellowmen, not by any 
to be more sound. | seeking, but simply by living his natural, un- 
selfish, generous life.” 
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— 


ases To many lawyers, especially those on 
<tin- the Pacific coast, a startling announce- | 
As ment was made a few weeks since of the 
that tragic death of Joseph HasBrouck. That} 
: ‘ cart Book 53, Parts 3 and 
215, one who had such delightful domestic and | - 4 
Mentioning only complete notes therein con- 


tained, without including mere reference notes to 
uted joying the best of life, should not choose to | earlier annotations. 


° ® ® | 
, the social relations, and so much of a gift for en- 


first remain as long as possible among the friends | ageounts. See EVIDENCE. 
that who loved him seemed impossible of belief. | Books, See Evipence. 
e in But many of his friends had known that in | Checks; effect on drawer's liability of delay 


. we . +3 in presenting check where drawee remains 
ome the last months of his life he had yielded to I “ _ 


: : 3 : 5 solvent:—(I.) Necessity of loss to drawer’s 
sult the strain of overapplication to his business. 


discharge; (II.) what loss sufficient to work 
udg- Not because the business demanded it, or discharge 
ecu- without warning, but because of his own | Civil Rights. See Removar or Causes. 
ent, habits and inclination, he persisted in doing Contracts; mornl ogee as a considera- 
tion for a promise:—(I.) The general doc- 
trine: (a) history and abstract statement of 
doctrine; (b) concrete application of doc- 
scire Mr. HasBrouck has been intimately con- trine: (1) promise to pay for past support of 
relative; (2) cohabitation; (3) promise to 
pay for past support of pauper; (4) promise 
to remedy mistake or hardship or to supple- 
ment past agreement; (5) miscellaneous 
instances; (c) summary; (IL) the excep- 


s in more than his strength would justify until it 
still was too late. 


S 8S. nected with the law-book interests on the 
‘cire Pacific coast from the beginning. He came 
erge to California in 1867 and entered into business 


1 in- relations with Sumner Whitney,. who was 


tion of exceptions: (1) new promise after 


und, The growth of that business to large propor- 
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tions was in great degree due to Mr. Has-} 
The long | 
series of publications issued by that house | 
While | 
not a lawyer himself, and not the author of | 
any legal publications, he was nevertheless | 
responsible for the production of some of the | 
most important legal publications. A. C. 
Freeman, Robert Desty, and other authors 
whose names and works are known to all 
lawyers were procured by Mr. HasBrouck 
at an early day to write some of the very best 
known works. When the Bancroft-Whitney 


Brouck’s ability and wisdom. 


shows the soundness of his judgment. 


| 
| 


| 
1 
yund the pioneer law-book seller of San Francisco. | tions: (a) generally; (0) concrete applica- 
| bar of limitation; (2) new promise after 
| 


discharge by operation of law; (3) new 
promise after voluntary discharge; (4) new 
promise after majority; (5) new promise by 
party to negotiable paper; (6) new promise 
after judgment; (7) new promise after dis- 
coverture: (a) generally; (b) when original 
debt due from husband; (c) when original 
promise binding in equity; (8) new promise 
when original promise in violation of stat- 
ute of frauds; (9) new promise when original 
promise illegal; (10) past legal considera- 
tions: (a) generally; (b) promise to repay 
one who voluntarily pay? another's debt; 
(ec) promise to pay for past services; (d) 
promise to pay for imprevements on prop- 
erty; (c) conclusion 


Company was organized Mr. HasBrouck be-| goyrts, See REMOVAL OF CAUSES. 
came its secretary and the manager in chief of | Crops. See DAMAGES. 
the editorial department, From the small be- | Damages; extent of trespasser’s liability 


ginnings of the law-book business on the Paci- 
tic coast which he had known when all the law- 


for consequential injuries resulting from 
trespass:—(I.) In general; (II.) consequential 
injuries to property: (a) in general; (b) 
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from removal of fence: (1) in general; (2) verse party cannot follow dip; (XITTI.) mis- 

loss of stock; (3) injuries to crops; (c) caused cellaneous 

by third persons; (ILI.) consequential in- | Physicians. See EVIDENCE. 
juries to the person: (a) in general: health; | Removal of Causes; removal of criminal 
(b) mental suffering; (c) fright and its con- causes into Federal courts from other Fed- 
sequences; (d) injury to reputation; (1V.) eral, or from state, courts:—(I.) From other 
conclusion Federal courts; (II,) from state courts: (a) 

Evidence; admissibility of evidence ob- power of Congress to authorize removals; 
tuined by aid of an involuntary or inadmis- b) removals under U. 8. Rev. Stat. § 641, to 
sible confession:—(I.) In general; (IT.) protect Federal rights: (1) terms of statute 


necessity of identifying things found | generally; (2) local prejudice; (3) discrimi- 


Use of person’s books of account nation as to jurors; (4) effect of removal; 
as evidence upon issues between other (c) removals under U. 8. Rey. Stat. § 643, of 
parties: (I.) Scope; (II.) the general rule; causes against Federal officers; (1) terms of 
(IIL.) exceptions enumerated: (1V.) entries Statute generally: (2) commencement of 
against interest: ) the general rule: (b | prosecution; (3) who entitled to removal; 
application to particular classes of cases: (4) effect of removal; (/) removals under 
(1) entries as to receipt of rent; (2) receipted act of Congress of March 3, 1863; (III.) from 
charges for services; (3) other miscellaneous territorial courts 

entries; (V.) entries constituting part of Trespass. See DAMAGES. 

the res geste: (a) the general rule; (b) appli- Usury; by contract for life insurance 

cation to partieular cases; (VI.) entries Voters and Elections; Federal control 
required by legal or particular duty: (a of elections: (I.) Existence, sources, and ex- 
the general rule; (4) application to official tent of power; (a) existence; (b) sources; 
entries; (c) application to entries or memor- (c) extent: (1) congressional elections; (2) 
anda of notice of dishonor: (VII.) entries other elections; (5) requiring state officers 
in the course of business: (a) the general to obey state laws; (II.) under article 1, 
rule; (b) application to entries by an agent: United States Constitution; (III.) under 
(1) in his own books; (2) in the books of his article 2, United States Constitution; (1V.) 
principal or employer; (3) entries by an under Mth Amendment; (V.) under 1th 
attorney; (« application to bank books: (d) Amendment; (VI) summary of present 
application to books by carriers; (e) appli- statutes 

cation to other miscellaneous entries; The 
(VIIT.) ancient books; (IX.) use of, to con- 
tradict, corroborate, or explain other evi- 


X.) entries treated as admissions, or oe 


part containing any note indexed will 
} sent with CASE AND COMMENT for one year for § 


dence; 
as creating an estoppel: (a) the general 


rule; ()) application to books of debtor to Among the New Decisions. 


show fraud; (€ application to corporate “ae 


Action, 


books generally; (1) application to bank 
books; (¢) to establish personal liability of 
a stockholder or director; (f) application to 
partnership books of account; (g) applica- A municipality and an abutting property 
tion to other miscellaneous entries; (h) owner are held, in Dutton ». Landsdowne 
eCESS ) iowledge of, or cons \ xe . } 
nee ity of know ve of, or consent to, (Pa.) 53 L. R. A. 469, not to be properly 
entry; (XT.) necessity of authentication and es 1 as defendants i “ti to rec i 
proof of death or absence; (XIL) variation } Jolned as detent ‘as 8S 1n an acilon to FoCOree 
of rules by statutory and constitutional |} damages for injuries caused by a defective 
provisions; (XIIT.) conclusion 513 | sidewalk. 

Federal Courts, Sce REMOVAL oF Caust 

Fences, See DAMAGES. 

Fright; consequential injuries in case of 


Insurance; vilidity of life insurance to ; ‘ . : 
secure debt to insurer: (I.) In general: (IT.) | A trial of the question of the sanity or In- 


usurious transactions isanity of a person sentenced to death, ona 


Appeal. 





claim that he has become insane since sen- 
1) I - dl tence, is held, in State v7. Nordstrom, 

tion: - In general; (II. mirallelis f * a ” 5 3 

mee ipneconcengrdien i(W ash.) 53 L. R. A. 584, to be in the discre- 

lines; (III.) when the apex crosses both ; . ; : 

side lines; (IV.) when the apex crosses an _| tion of the court, which is not subject to 


Mines; the right to follow a vein or lode on 
its dip beyond the surface lines of the loca- 


| 
| 
| 
| 


end line and a side line; (V.) when the apex | review. 

enters across a side line and departs across 

the same side line; (VI.) identity of the a 

vein or lode; (VII.) conflict and priority of Bicycles. 

rights; (VIIL.) uniting interests; laying See CONSTITUTIONAL LAW, 
lines of junior, upon senior, location; (IX,) 

the right as affected by contract; (X.) de- 


gree of dip; (XI) right as to veins other Bill Boards 


than discovery vein; (XII.) title to ore PI ean cee ; 
bolies that apex beyond claim, when ad- See Constitutional Law, 





CASE AND 


Bonds. 


Failure to disclose to persons signing an 


agent’s bond in ignorance of the fact that he | 


has been short in his accounts and is retained 
in his employment only on condition that he 
pays the shortage and executes a bond is held, 
in Connecticut Gen. L. Ins. Co. v. Chase (Vt.) 
53 L. R. A. 510, to be such a fraud on their 
rights as will discharge them from all liability 
on the bond. 


Carriers. 


An employee of a passenger-railway com- 
pany, who accepts transportation from the 
company as a mere gratuity and not in con- 
sideration for his services, is held, in Peterson 
v. Seattle Traction Co. (Wash.) 53 L. R. A. 
586, to stand like anyone else traveling on a 
free pass conditioned that the user shall assume 


the risk of injury, notwithstanding the trans- 


portation would probably not be bestowed in 
the absence of the employment. 


Checks. 


Mere failure of an indorsee to present a 


check for payment for eleven months, during | 


which time the maker paid the amount to the 


payee on his assurance that the check was | 


mislaid and that he would return it 


oo 


3d C.) 53 L. R. A. 


enforcing payment where the maker relied 


not to estop him from 


wholly on the word of the payee in making | 


his payment. 
Constitutional Law. 
See also Pusiic IMPROVEMENTS. 


An ordinance forbidding the keeping of | 


any inclosure in, or connected with, any room 


where intoxicating liquors may be sold by a} 


licensed dealer, which is or can, by any in- 


genuity or pretense, be used as a lounging or | 
drinking place, or for any immoral purpose, 


is held, in State v. Bardge (Minn.) 53 L. R. 
A. 428, to be reasonable and valid. 

The imposition, for the construction of 
bicycle paths, of a tax of a specified amount 
on all bicycles, which class of property is in- 
cluded in the terms of a statute imposing 
general taxes on personal property, is held, 
in Ellis v. Frazier (Or.) 53 L. R. A. 454, to 
subject such property toa burden from which 


when | 
found, is held, in Bradley v. Andrus (C. C. A. | 


COMMENT. 


| other classes are exempt, in contravention of 
| the constitutional requirement that all taxa- 
| tion shall be equal and uniform. 

| An ordinance limiting the height of Dill 
| boards to 6 feet unless permission to exceed 
| that height is expressly given by the common 
council is held in Rochester 7, West (N. Y.) 
53 L. R. A. 548, not to be unreasonable or an 
| undue restraint on a lawful trade or business, 
or upon a lawful and beneficial use of private 
property. 


Contracts. 


A promise of a married woman to indem- 
nify a surety of her husband, though made 
|after a statute authorizing such contracts, is 
held, in Trimble v. Rudy (Ky.) 53 L. R. A. 
to be void for lack of consideration, 
| where it was merely a 
promise made before such statute. 

An agent employed by an insurance com- 
}pany to do business in another state where 
ie business was at that time held lawful by 


Qo 
ovd, 


renewal of a void 


the anthorities is held, in Bosenbaum -. 
United States Credit System Co. (N.J.) 53 L.R. 
A. 449, not to be precluded from recovering 
for breach of the contract caused by the sub- 
sequent insolvency of the company, by the 
fact that the courts afterwards held the busi- 
| ness unlawful in that state. 
One who has furnished to a contractor 
materials which have not been paid for is 
held, in Electric Appliance Co. «. United 
States Fidelity & Guaranty Co. (Wis.) 53 L. 
R. A. 609, to have no right of action on a 
contract and bond in favor of a municipal 
corporation conditioned to erect a plant for 
it and turn it over free and clear of all claims 
for materials, where there is neither an at- 
tempt to secure his claim, nor any contract 
legally enforceable in his favor. 


Cerporations, 


A corporation organized for the production 
of oil and gas is held, in State ez rel. Snyder 
v. Portland Natural Gas & Oil Co. (Ind,) 53 
L. R. A. 418, to be rightfully deprived of its 
franchise, where it enters into an agreement 
with a rival company fixing the price to be 
charged for gas in a certain city in which 
their pipes are laid, and binding it to refuse 
to supply gas to customers supplied from the 
rival’s pipes. 








CASE AND 

A corporation, such as a street-railway com- | 
pany, buying the property and franchise of | 
another, not intending consolidation, is held» 
in Capital Traction Co. 7. Offutt (D. C. App.) 
53 L. R. A. 390, not to be responsible for the 


Covenant, 


A covenant by a partnership in selling its 
business, binding the partners not to engage 


older company’s liabilities, 


in business again within a certain distance of 
the old stand, is held, in Love ve. Stidbam (D. 
©. App.) 53 L. R. A. 397, to be broken by one 
partner’s so engaging, so as to render him 
liable for the breach. 

A conveyance by a married woman of real 
property, Which was deeded to her by her hus 
band without consideration paid from her sep 
arate estate and in the absence of a statute 
changing the rule that she acquired only an 
equitable title by the deed, is held, in Wallace 
w. Pereles (Wis.) 53 L. R. A. 644, not to carry 
the covenants in the which 


deed under her 


husband acquired title. 


Damages. 


we 
is 


and unskilfully made cylinder for 


The measure of damages for furnishing an 
imperfect 
a cotton compress, on account of defects in 
which an accident occurs causing the loss of | 
the use of the compress for the entire season 
is held, in Livermore Foundry & Machine Co. 
». Union Compress & Storage Co. (Tenn.) 53 
L. R. A. 


the season, 


482, 


to include its rental value for 


Evidence, 


Upon the question of the procurement of a 
‘will by undue influence, evidence that sixteen 
years before it was executed proponent en- 
tered testator’s family, brought about an es- | 
trangement between him and his wife, which 
resulted in a divorce, and subsequently mar- 
tied him, is held; in Re Shell (Colo.)53 L.R.A. 
387, not to be admissible. 

Evidence of the finding of money at a place 
named in a confession is held, in Whitley > 
State (Miss.) 53 L. R. A. 402, to be inadmissible | 
against an accused person where the confes- 
sion itself was inadmissible because it was not 
voluntary. 

Entries in bank books, not made by the | 
cashier, are held, in State Bank of Pike >. | 


Brown (N. Y.) 53 L. R. A. 518, to be inadmis- | 
sible against sureties on his bond, when there | 


COMMENT. 


is no proof as to who made them, that the one 
making them was dead or beyond the juris- 


| diction of the court, or that they mere made 
| in the usual course of business at the time of 


the transactions recorded. 


Fixtures, 


Machinery not manufactured especially for 


|}a building, but of a kind which can be pur- 
|chased generally in the market, is held, in 


Neufelder vc. Third Street & S. R. Co. (Wash.) 
53 L. R. A. 600, not to become, in favor of a 
mortgagee, part of the realty by being attached 
by bolts and screws to the building, if it is not 


| intended to become part of the premises, and 


can be removed withont any material injury 
to, or alteration of, the building, 

A contract between a vendor and vendee of 
personal property to be incorporated as a per- 
manent improvement into real estate of the 
latter, which is encumbered by a mortgage, 
reserving the title to the property sold to the 
vendor, is held, in Fuller- Warren Co. 2. Harter 


| (Wis.) 53 L. R. A. 603, to be invalid as to the 


mortgagee where he is not a party to the 


| contract. 


Gaming. 


An agreement between an employer and his 


| employees that winnings of the employees at 
}eard games played witk each other shall be 


debited and credited on the respective accounts 
due to such employees, is held, in Olson ¢. 
Sawyer Goodman Co. (Wis.) 53 L. R. A. 648, 


| to be invalid as against public policy and the 


statutes forbidding gambling. 


Garnishment. 


Money deposited by a third person with a 
justice of the peace as bail for one who has 
been committed by the justice, and which is 
receipted for to him, is held, in McAlmond 2. 
Bevington (Wash.) 53 L. R. A. 597, until the 
contrary is shown, to presumably belong to 
such third person, and not to be subject to 
garnishment for the prisoner's debt after the 
latter’s discharge. 


Husband and Wife. 
Sec also Conrracts ; COVENANTS. 
An oral agreement between husband and 
wife to separate and live apart, upon consid- 





CASE AND COMMENT. 


eration that he supports her and her children 
and absolutely assigns to her insurance policies 
on his life, is held, in Baum v. Baum (Wis.) 
53 L. R. A. 650, to be void as against public 
policy, so that she cannot enforce the assign- 
ment of the policies, 


Insurance, 


A provision in an insurance policy for the 


issuance of a paid-up policy for such amount 


as the reserve will purchase, ‘‘ upon surrender 
of this policy within six months” after lapse 
for nonpayment of premiums, is held, in 
Manhattan L. Ins. Co. v. Patterson (Ky.) 53 
L. R. A. 378, not to make time of the essence 
of the contract ; but, the consideration having 
been paid, the insured is entitled to the policy, 
although he does not apply therefor until 
nearly five years after making default. 


Under a statute giving a woman an insur- | 


able interest in her brother’s life, a sister, who, 
with her children, is living with and sup- 
ported by her brother, is held, in Sternberg v. 
Levy (Mo.) 53 L, R. A. 438, to be entitled to 
the benefit of a statute permitting him, as 
head of a family,to expend a certain sum 


each year for insurance for their benefit free adjustment is not obvious. 


from the claims of his creditors, 


A policy of life insurance issued on the life | 


of a minor is held, in Union Central L. Ins, 
Co. v. Hilliard (Ohio) 53 L. R. A. 462, not to 
be invalid as a wagering contract, although it 
is induced by a third person who has no in- 
surable interest in the life of the insured, and 
who joins in a promise, evidenced by promis- 


the policy is assigned to the company as col- 
lateral security for a loan made to such third 
person. 


Intoxicating Liquors, 
See CoNstTiTUTIONAL Law. 


Libel. 


Naming a person with whom plaintiff has | 


committed adultery in across bill in a divorce 
proceeding before a court having jurisdiction 
of the parties and subject-matter is held, in 
Jones v. Brownlee (Mo.) 53 L. R. A. 445, to 
be absolutely privileged. 


Life Tenants. 


In case a trustee has power to change in- 
vestments under a will establishing a fund the 








income of which is to be paid to one for life, 
with remainder over, it is held, in New York 
L. Ins. & T. Co. v. Baker (N. Y.)53 L. R. A. 
544, to be his duty to reserve from the income 
a sinking fund to offset the premium on bonds 
purchased, and to keep the principal intact. 


Limitation of Actions. 


A statute of limitations against the liability 
of a stockholder to creditors of the corpora- 
tion on bis unpaid stock subscription is held, 
in Swearingen v. Sewickley Dairy Co. (Pa.) 
538 L. R. A. 471, to begin to run at the time 
the corporation becomes insolvent, as shown 
by an assignment for the benetit of creditors. 


Master and Servant. 


A servant operating a mangle in a laundry 
is held, in Stager e. Troy Laundry Co. (Or.) 
53 L. R. A. 459, not to’ assume, as matter of 
law, the risk of her hand passing under the 


| guard rail into the rollers, where the rail is 
| adjusted by the employer so as to afford some 


protection, the employee is forbidden to in- 
terfere with the adjustment, and the improper 


A locomotive fireman who, after complain- 
ing of the absence of a shield on the glass 
indicating the oil supply for the cylinder, the 
presence of which is necessary for his safety, 
and receiving the engineer’s promise to fix it, 
leaves the terminal station where the shield 
can be procured, and proceeds on a trip, 


| knowing that the promise has not been and 
sory notes, to pay the premiums, and although | 


cannot be fulfilled until the return, is held, in 
Albrecht v. Chicago & N. W. R. Co. (Wis.) 53 
L. R. A. 653, to assume the risk of injury 
from its absence. 


Mines. 

In case the apex of a vein entering across 
the end line of a mining claim passes out 
across the side line the right to follow the dip 
of the vein is held, in Parrot Silver & C, Co. 
v. Heinze (Mont.) 53 L. R. A. 491, to be lim- 
ited by a vertical plane passing downward 
through the point where it leaves the side line, 
parallel with the end line of the claim. 


Municipal Corporations. 


The extension of the limits of a munici- 
pality over a road on which street-railway 
tracks have been laid under authority of the 










county is held, in Westport ». Mulholland 
(Mo.) 53 L. R. A. 442, to subject such road to 
an ordinance forbidding the tearing up of 
streets without consent of the municipal 
authorities; and no contract between the 
county and the railway company is thereby 
impaired where the ordinance merely requires 
the tearing up of streets to be under reason- 
able police regulations. 






































The reservation by a municipality, in letting 











a sewer contract, of the right to change, in- 
spect, and supervise, is held, in Uppington 2. 




















der it liable for negligence of the independent 
contractor, provided the plan is reasonably 
safe, the work is lawful, and there is no inter- 
ference therewith by municipal officers. 























Name. 


























held, in Stuyvesant 7. Weil (N. Y.) 53 L. 
562, not to prevent the court from acquiring 
jurisdiction of him, if at the time the summons 





























the person intended to be named therein, where | 
the statutes provide for correcting mistakes in 
the names of parties as they appear in the 
summons. 











Negligence, 





Contributory negligence, however slight, of 
a person os by being struck by a street 
ear is held, in Tesch 7 Milwaukee Electric R. 














recovering from the street railway company | 
on the ground of negligence. 











Partnership. 
see COVENANTS. 








Poor. 

















A private person who has relieved or sup- 
ported a poor person is held, in Patrick ¢. 
Baldwin (Wis.) 53 L. R. A. 613, to have no 
right of action against the corporation to re- 











cover for such services, since, in the absence 








of statute, there is no legal obligation resting 
on a municipal corporation to maintain or re- 
lieve poor persons. 











Public Improvements. 

















CASE AND COMMENT. 


g | road company is denied in Illinois C. R. Co. v 


New York (N, Y.) 53 L. R. A. 550, not to ren- | 


A mistake in the Christian name of a de- | 
fendant who is duly wooo with ae = 


is served on him he is duly apprised that he is | 


& L. Co.( Wi is.) 53 L. R. A. 618, to preclude his | 














held, in Ramsey County o. Robert P. Lewis 
Co. (Minn.) 53 L. R. A. 421, not to be uncon- 
stitutional as a taking of property without due 
process of law. 


Public Lands, 


The power of the state to grant land under 
Lake Michigan for the private use of a rail- 
Chicago (IIll.) 53 L. R. A. 408, on the ground 
that its title is held in trust for the whole 
people, 





Railroads, 


A railroad company is held, in Baker >, 
Louisville & N. Terminal Co. (Tenn.) 53 L. R. 
A. 474, not to be liable to an employee of an 
| ice company who was injured by falling from 
the top of a car which he was storing with 
ice, either because the car was left on a curve 
which caused it to incline sideways, or because 
the roof was slippery with ice, since these 
| were not defects in the premises, the duty to 
remedy which the railroad company owed to 
persons impliedly invited to its premises 





| 

Removal of Causes, 

| The sending of the original indictment for- 
| ward to the circuit court upon remission of a 
cause into it ae the district court under the 


provisions of U. S. Rev. Stat, § 1037, is ey l, 
in Jewett v ys nit sil Sates Ameria © a ies 
ist C.) 53 L. A. 568, not to be such an ir- 


| regularity as a defeat the jurisdiction of the 


former court. 


Replevin. 
| The right to maintain an action of replevin 
|to recover goods obtained by fraud is denied 
|in Sinnott v. Feiock (N. Y.) 53 L. R. A. 565, 
| where, before the commencement of the ac- 

| tion, the goods had been taken fro.o defend- 

 ont's 8 possession on an execution in favor of a 
|third person and sold without any collusion 
on his part. 


Specific Performance. 





Performance of services, suck as superin 
tending repairs on a building, procuring 
tenants, and collecting rents, is held, in Rus- 


An assessment for a local improvement upon | sell v. Briggs (N. Y.) 53 L. R. A. 556, not to 
abutting property according to frontage is | be sufficient to entitle one to specifie perform- 


n 2 


+e 


CASE AND COMMENT. 





ance of an oral promise, in consideration of 

such services, to convey an interest in the land 

for which the property shall be exchanged. 
Street Railways. 


Sce CORPORATIONS. 


Taxes, 


The assessment of the capital stock of a 


corporation for purposes of taxation is held, | 
State (Md.) 53 | 


in Crown Cork & Seal Co. . 
L. R. A. 417, not to be limited to the value of 
its property other than patents granted by the 
United States, where, under the Code, the 
tax is levied, not upon the corporation or its 
stock, but upon the owners of the shares. 


Tradenames, 


Failure, for a period of ten years, of,a re- 


tail dealer to protest against the use, in the 
wholesale business, of a tradename which con- 
flicts with the name under which his business 


is conducted, is held, in Nolan Brothers Shoe | 


Co. v. Nolan (Cal.) 53 L. R. A. 384, not to 
deprive him of the right to restrain the use of 
such name ina rival retail business. 
Trespass. 
One who wrongfully enters a blacksmith 
shop and kindles a fire in the forge is held, in 
Wyant o. Crouse (Mich.) 53 L. R. A. 626, to 


be liable for the consequential injuries caused | 


by the fire spreading and destroying the build- 
ing and personal property therein, 


Trusts. 


A clause in the will of a merchant express 
ing the desire that a certain person be retained 
in the employ of the firm is held, in Jewell 2. 
Louisville Trust Co. (Ky.) 53 L. R. A. 377, to 
create no precatory trust which can be en- 


forced against his widow after she has pur- | 


chased the business and is carrying it on 
alone. 


Nonexistence of remaindermen of the first 


class under a will leaving property in trust to | 


one for life, with remainder to his children, 
with remainders over, is held, in Ridley o 
Halliday (Tenn.) 53 L. R. A. 477, not to pre- 
vent the sale of realty so as to bind such re- 
maindermen should they come into being if 
the life tenant and the living remaindermen 
of the other classes are before the court. 


Voters and Elections. 


A Federal stat» providing fer the punish- 
| ment of every one who prevents another from 

| exercising the right of suffrage to whorn the 
| right is guaranteed by the 15th Amendment, 
is held, in Lackey v. United States (C. C, A. 
Gth C.) 53 L. R. A. 660, to be void in its ap- 
plication to state elections, 


- 


New Books. 


** Annotated Code of Nebraska.” A Hand- 
book of the Nebraska Decisions, Containing 
| the Code of Civil Procedure and the Criminal 
Code, Including the Code of Criminal Pro- 
cedure. With full Annotations and Notes. 
| By J. E. Cobbey. Published by J. E. Cob- 
| bey, Beatrice, Neb. 1 Vol. 
A Code well annotated is a lawyer’s great- 
| est convenience. 


$6. 


For every Nebraska lawyer 
| this Annotated Code is worth many times its 
cost. 

‘Code Citations.” A Table of All Cases 

| Construing Any Sections of the New York 
|Codes during the Year Ending October 1, 
}1901. New York. S. S. Peloubet. 1901. 
| Pamphlet, $1. 
These citations are on gummed paper so 
| printed that those belonging to each section 
}of each of the Codes can be cut out and 
pasted in the Code itself. This is the only 
way in which citations, (whether to statutes 
or reports, can be used with the greatest con- 
venience. There is a great deal of value for 
the money in such a collection. 

‘Removal of Causes.” From the Courts 
| of the Several States to the Circuit Courts of 
the United States. By B. C. Moon. (The 
Banks Law Publishing Co., New York.) 1 
Vol. 
| ‘*Favored Nation Treatment.” By Joseph 
|R. Herod, M. A. (The Banks Law Publish- 
1 Vol. $3.50. 
| «A Treatise on the Law of Private Corpo- 
|rations.” By Wm. L. Clark and Wm. L, 
| Marshall. (Keefe-Davidson Law Book Co., 
St. Paul, Minn.) 3 Vols. 
| ‘Taxation of Foreign and Domestic Cor- 


$6. 


ing Co.) 


a > 
$18. 


| porations, Joint-Stock Associations, and Lim- 
.|ited Partnerships in Pennsylvania for State 


Purposes.” Including Taxation of Various 


Corporate Investments for Local Purposes, 


Philadelphia, Pa.) 1 Vol. 
‘* Modern American Speaker. 


$3.50. 


” 


ir John F. Whitworth. (Rees, Welch & Co., 


Contains 
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200 Oratorical Selections Adapted for De-| 
claiming and for the Study of Present-Day 
Oratory. By Edwin Du Bois Shurter. 
mel Book Co., Austin, Tex.) 1 Vol. 

‘‘New York Reports, Anno- 
tated.” Edited by John (W. C. 
Little & Co., Albany, N. Y.) $5.50 per Vol. 
‘‘ The Law of Interpleader as Administered 

the Canadian, American, English, and 
” By B® 7. 
Co., 


(Gam- 
$1.25. | 
Surrogates’ 


Power. 


by 


Australian Courts. MacLennan. 


Book Boston, Mass.) 1} 

‘* Wilgus’ United States Steel Cor 
(Callaghan & Co. 
$2 50. 


porations.” 


Chicago, Ill.) 1 Vol 


Recent Articles in Caw Journals 
and Reviews. 


‘Does the United States Constitution In- 


hibit State Laws Limiting Hours of Private 


Daily Employment ?°—53 Central Law Jour- 
nal, 384, 

Motions for Change of Venue in Cri 
Cases."”—53 Central Law Journal, 324 


Contracts in Restr of Trad 


iint ide. 
1, 343 
‘Marriage and Divorces 


, 135. 
Tax 


Central Law Journa 


Law 
rth Carolina Law Jour: 
‘The Married Woman’ 


Can a 


Ine ome 


ida Law J 


‘The Development of Law during 


the 
14] 


idle 


Ages, Especially in France and Evg- 


land.’ Albany Law Journal, 419. 


for 


—21 Canada Law Times 


COMMENT. 


‘Insanity in Criminal Cases.”"—63 Albany 

Law Journal, 429. 
* What should Be the Legal Requirements 
the Commitment of Insane Persons to 
Hospitals for the Care of the Insane.”—53 
Albany Law Journal, 441. 

** The Remedy by Certiorari in the State of 
New York for [legal], Erroneous, or Unequal 
Assessments.”’-—1 Columbia Law Review, 419. 

‘The Insular Cases.”"—1 Columbia Law 
Review, 436. 


Union Labor and Strikes.”"—37 Canada 


| Law Journal, 766 


‘Railways and the Control of [lighways.” 
459. 


The Humorous Side. 


Tue Ancu Ricut oF Notice.—A Penn 
sylvania correspondent, referring to the recent 


Adam 


Ni 


item relating to the notice to before 


j adjudication against him, calls attention to 


the 


Sharswood, J., in 


following extract from an opinion of 
Palairet’s Appeal, 67 Pa. 
St. 479, where, in discussing the question of 
taking private property by the exercise of 

1 ‘When the 


eminent dom 
Samaria coveted the little vinevard 


ain, the court says: 
King of 
of Naboth hard by his palace, that he might 
have it for and offered to 
give him a better vineyard than it, or, if it 


seemed good to him, the worth of it ia money, 


a garden of herbs 


he was met by the sturdy answer, ‘ The Lord 
forbid it me that I should give the inheritance 


of my fathers unto thee.” Would anyone be 


hardy enough to stand up in a republican 


country and claim for its government a power 


which an eastern monarch dared not to as- 


sume 


An 
in addition to his name and 


ANOTHER LETTERHEAD. lowa law- 
yers letterhead, 
cflice address, contains the following : 

‘**}fe that loveth pleasure shall be a poor 
in 
Expert title 


mat Chancellor Solomon. Practices 


every court on this earthly bali. 
perfecter and buys and sells mortgages and 
Am 


faced, freckle punctured 
the 


the redheaded, 


? 
i 


makes loans. smooth- 
Napoleon of 
Ac 


battle 


egal 
slope, and always in the saddle. tive 


the 


but gentle as a dove, 


nocturnal feline. Leonine in 


as 


Fees are the sinews of 


| war.” 





of the other classes are before the court. ‘‘Modern American Speaker.” Contains 





